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Common Stock, $0.01 par value per share, underlying Series E and Series E-1

Convertible Preferred Stock and Series E and Series E-1 Warrants  980,557,497.00  $0.08  $78,444,599.76  $10,182.11
Total:      $78,444,599.76  $10,182.11
 

 

(1) We are registering for re-sale 980,557,497.00 shares of Common Stock that may be issued to the Selling Stockholders named in this registration statement following the conversion of
certain shares of (i) Series E Convertible Preferred Stock and the exercise of Series E Warrants issued to the Selling Stockholders with respect to such Series E Convertible Preferred
Stock and (ii) Series E-1 Convertible Preferred Stock and the exercise of Series E-1 Warrants issued to the Selling Stockholders with respect to such Series E-1 Convertible Preferred
Stock. Pursuant to Rule 416(a) of the Securities Act of 1933, as amended, this registration statement also covers any additional shares of Common Stock which may become issuable
to prevent dilution from stock splits, stock dividends or similar events.

(2) Estimated in accordance with Rule 457(c) solely for purposes of calculating the registration fee. The maximum price per security and the maximum aggregate offering price are based
on the average of the $0.09 (high) and $0.07 (low) sale price of the Registrant’s Common Stock as reported on the OTC QB on October 28, 2019, which date is within five business
days prior to filing this Registration Statement.

(3) The registrant previously paid $14,261.23 in connection with the initial filing of the Registration Statement.
  
The registrant hereby amends this Registration Statement on such date or dates as may be necessary to delay its effective date until the registrant shall file a further amendment
which specifically states that this Registration Statement shall thereafter become effective in accordance with Section 8(a) of the Securities Act, or until this Registration Statement
shall become effective on such date as the Securities and Exchange Commission, acting pursuant to said Section 8(a), may determine.
   



Explanatory Note

Delcath Systems, Inc. has prepared this Amendment No. 3 to the Registration Statement on Form S-1 (File No. 333-233396) for the purpose of filing
with the Securities and Exchange Commission an exhibit to the Registration Statement. This Amendment No. 3 does not modify any provision of the
Prospectus that forms a part of the Registration Statement and accordingly such prospectus has not been included herein.



PART II

INFORMATION NOT REQUIRED IN PROSPECTUS

Item 13. Other Expenses of Issuance and Distribution.

The following table sets forth the costs and expenses, other than placement agent fees to be paid by us in connection with the sale of Common Stock
shares being registered hereby. All amounts are estimates except for the SEC registration fee and the FINRA filing fee. All such expenses will be borne
by the Company; none shall be borne by the Selling Stockholders.
 

SEC registration fee   $ 10,182.11 
FINRA filing fee    200.00 
Legal fees and expenses    125,000.00 
Accounting fees and expenses    150,000.00 
Printing and engraving expenses    125,000.00 
Transfer agent and registrar fees and expenses    10,000.00 
Other expenses    20,000.00 

    
 

Total   $ 440,382.11 
    

 

Item 14. Indemnification of Directors and Officers.

Section 102(b)(7) of Delaware’s General Corporation Law (“DGCL”) allows a corporation to provide in its certificate of incorporation that a director of
the corporation will not be personally liable to the corporation or its stockholders for monetary damages for breach of fiduciary duty as a director, except
where the director breached the duty of loyalty, failed to act in good faith, engaged in intentional misconduct or knowingly violated a law, authorized the
payment of a dividend or approved a stock repurchase in violation of Delaware corporate law or obtained an improper personal benefit. Our amended
and restated certificate of incorporation provides for this limitation of liability.

Section 145 of the DGCL, or Section 145, provides that a Delaware corporation may indemnify any person who was, is or is threatened to be made,
party to any threatened, pending or completed action, suit or proceeding, whether civil, criminal, administrative or investigative (other than an action by
or in the right of such corporation), by reason of the fact that such person is or was an officer, director, employee or agent of such corporation or is or
was serving at the request of such corporation as a director, officer, employee or agent of another corporation or enterprise. The indemnity may include
expenses (including attorneys’ fees), judgments, fines and amounts paid in settlement actually and reasonably incurred by such person in connection
with such action, suit or proceeding, provided such person acted in good faith and in a manner he reasonably believed to be in or not opposed to the
corporation’s best interests and, with respect to any criminal action or proceeding, had no reasonable cause to believe that his or her conduct was illegal.
A Delaware corporation may indemnify any persons who are, were or are a party to any threatened, pending or completed action or suit by or in the
right of the corporation by reason of the fact that such person is or was a director, officer, employee or agent of another corporation or enterprise. The
indemnity may include expenses (including attorneys’ fees) actually and reasonably incurred by such person in connection with the defense or
settlement of such action or suit, provided such person acted in good faith and in a manner he reasonably believed to be in or not opposed to the
corporation’s best interests, provided that no indemnification is permitted without judicial approval if the officer, director, employee or agent is adjudged
to be liable to the corporation. Where an officer or director is successful on the merits or otherwise in the defense of any action referred to above, the
corporation must indemnify him against the expenses which such officer or director has actually and reasonably incurred.

Section 145 further authorizes a corporation to purchase and maintain insurance on behalf of any person who is or was a director, officer, employee or
agent of the corporation or is or was serving at the request of the
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corporation as a director, officer, employee or agent of another corporation or enterprise, against any liability asserted against him and incurred by him
in any such capacity, or arising out of his or her status as such, whether or not the corporation would otherwise have the power to indemnify him under
Section 145.

Our amended and restated bylaws provides that we must indemnify our directors and officers to the fullest extent permitted by the DGCL and must also
pay expenses incurred in defending any such proceeding in advance of its final disposition upon delivery of an undertaking, by or on behalf of an
indemnified person, to repay all amounts so advanced if it should be determined ultimately that such person is not entitled to be indemnified.

We have entered into indemnification agreements with certain of our executive officers and directors pursuant to which have agreed to indemnify such
persons against all expenses and liabilities incurred or paid by such person in connection with any proceeding arising from the fact that such person is or
was an officer or director of our company, and to advance expenses as incurred by or on behalf of such person in connection therewith.

The indemnification rights set forth above shall not be exclusive of any other right which an indemnified person may have or hereafter acquire under
any statute, provision of our certificate of incorporation, our bylaws, agreement, vote of stockholders or disinterested directors or otherwise.

We maintain standard policies of insurance that provide coverage (1) to our directors and officers against loss rising from claims made by reason of
breach of duty or other wrongful act and (2) to us with respect to indemnification payments that we may make to such directors and officers.

Item 15. Recent Sales of Unregistered Securities

In connection with each of the following unregistered sales and issuances of securities, except as otherwise provided below, the Company relied upon
the exemption from registration provided by Section 4(a)(2) of the Securities Act of 1933, as amended, and Rule 506 of Regulation D promulgated
thereunder for transactions not involving a public offering.

On June 6, 2016, the Company completed a private placement, exempt for registration purposes under Section 4(a)(2) of the Securities Act, of
$35 million aggregate principal amount of senior secured convertible notes (the “Notes”) pursuant to a Securities Purchase Agreement dated June 6,
2016 (the “SPA”) between the Company and certain institutional investors as set forth in the Schedule of Buyers attached to the SPA, as described in the
Company’s Form 8-K filed with the Securities and Exchange Commission on June 7, 2016.

The Notes were issued at an 8 percent original issue discount to the principal amount of Notes (a purchase price of $920 for each $1,000 principal
amount of Notes and related warrants) for aggregate proceeds of $32.2 million. The Notes did not bear any ordinary interest and provided that the
Company repay the principal amount of the Notes in equal monthly installments beginning seven months after the original date of issuance.

The Company also issued warrants to purchase 6.8 million additional shares of common stock to such institutional investors concurrently with the
issuance of the Notes. The Company repurchased all of such warrants for cash, effective as of March 31, 2017.

On June 29, 2017, our Board authorized the establishment of a new series of preferred stock designated as Series A Preferred Stock, $0.01 par value, the
terms of which are set forth in the certificate of designations for such series of Preferred Stock (the “Series A Certificate of Designations”) which were
filed with the State of Delaware on June 30, 2017 (together with any preferred shares issued in replacement thereof in accordance with the terms thereof,
the “Series A Preferred Stock”). On July 2, 2017, we entered into an exchange agreement (the “Exchange”) with one of our investors which had
purchased certain senior secured convertible notes (the “Notes”), convertible into shares of our common stock pursuant to a certain June 6, 2016
securities purchase agreement, of $4.2 million aggregate principal amount of such Notes for 4,200 shares of Series A Preferred Stock
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(the “Series A Preferred Shares”). The Exchange was made in reliance upon the exemption from registration provided by Rule 3(a)(9) of the Securities
Act of 1933, as amended. The Series A Preferred Shares were entitled to the whole number of votes equal to $4.2 million divided by $1,288.00 (the
closing bid price on June 13, 2016, the date of issuance of the Notes as adjusted for the reverse stock split effected in July 2016,) or 3,261 votes. The
Series A Preferred Stock had no dividend, liquidation or other preferential rights to our common stock, and each share of Series A Preferred Stock was
redeemed for the amount of $0.01 on August 28, 2017.

On July 11, 2017, we entered into an Amended and Restated Securities Purchase Agreement (the “Amended Purchase Agreement”) with certain
institutional investors for the sale by the Company of 2,360 shares of Series B Preferred Stock (the “Series B Preferred Stock”) at a purchase price of
$1,000 per share, in a private placement. The aggregate gross proceeds for the sale of the Series B Preferred Stock was $2.0 million. The Company used
the proceeds from the transaction for general corporate purposes. The restricted shares of Series B Preferred Stock had no registration rights and were
not be eligible for legend removal for a period of at least six months from the date of closing. This Amended Purchase Agreement amends the July 5,
2017 Securities Purchase Agreement (the “Purchase Agreement”) into which we entered with certain institutional investors (the “Investors”) for the sale
by the Company of 2,360 shares of Series B Preferred Stock in a registered direct offering. The Series B Preferred Stock was entitled to the whole
number of votes equal to $2.0 million divided by $65.35 (the closing bid price on July 5, 2017, the date of sale of the Series B Preferred Stock), or
30,607 votes. The Series B Preferred Stock had no liquidation or other rights which are preferential to our common stock. The Series B Preferred Stock
was redeemed for $2,360,000 in August 2017.

On August 28, 2017, the Company entered into a Restructuring Agreement (the “Agreement”) with one of the institutional investors (the “Investor”)
who was a party to the SPA. As of the date the Agreement was entered into, the Investor held $11,444,637 aggregate principal amount of Notes of which
there was $10,092,857 aggregate Restricted Principal, (as defined in the Notes) of Notes (the “Restricted Notes”), secured by such aggregate cash
amount held in a collateral account of the Company in the same amount (the “Restricted Cash”) and (y) $1,351,780 principal of Notes (the “Unrestricted
Notes”), (ii) 4,200 shares of Series A Preferred Stock and (iii) 2,006 shares of Series B Convertible Preferred Stock.

Pursuant to the Agreement, (a) on the date thereof the Company and the Investor took the following actions (the “Initial Restructuring”): (i) the Investor
released restrictions on $1,650,000 of Restricted Cash (the “Initial Release”), (ii) the Investor consented to the use of additional Restricted Cash to effect
redemptions of the Series A Preferred Shares and the Series B Preferred Shares, (iii) the Investor cancelled $1,200,000 aggregate principal of the Notes
(such portion of the Notes, the “Cancellation Note”), (iv) the Company redeemed all the Series A Preferred Shares outstanding for a cash payment to the
Investor of $4.20 and (v) the Company redeemed the Series B Preferred Shares for a cash payment to the Investor of $2,006,000 and (b) upon the
consummation of a reverse stock split of our Common Stock of at least twenty to one (the “Reverse Stock Split Event”, and such date, the “Reverse
Stock Split Date”) by September 15, 2017, the Company and the Investor shall have taken the following actions (the “Additional Restructuring”, and
together with the Initial Restructuring, the “Restructuring”): (i) the Investor shall consent to the use of Restricted Cash to effect redemptions of
$4,000,000 aggregate Restricted Principal of the Restricted Notes (such portion of the Restricted Notes, the “Redemption Notes”), (ii) the Company
shall redeem the Redemption Notes for a redemption price of $6,436,852.80 (the “Redemption Price”) and (iii) the Company shall exchange (the
“Exchange”), pursuant to Section 4(a)(2) of the Securities Act of 1933, as amended, $2,436,852.80 aggregate Restricted Principal of the Restricted
Notes (such portion of the Restricted Notes, the “Exchange Notes”, and together with the Redemption Notes, the “Restructured Notes”) for new
warrants to purchase 114,286 shares of its Common Stock (the “New Warrants”, as exercised, the “New Warrant Shares”). The New Warrants expire on
the 42 month anniversary of the date of issuance and bear an exercise price of $122.50 per share (which shall be adjusted to the new lower purchase
price per share if there is a subsequent “down round” financing). The Investor, in lieu of an exercise of the New Warrants pursuant to a cash payment of
the aggregate exercise price of the number of New Warrants being exercised, may exercise the New Warrants, in whole or in part, by electing instead to
receive upon such exercise two shares and one hundred and twenty-five thousandths of a share of the Company’s Common Stock for each
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Warrant Share exercised pursuant to this provision. The transactions set forth herein were being made in reliance upon the exemption from registration
provided by Rule 4(a)(2) of the Securities Act of 1933, as amended (the “1933 Act”) and Rule 144(d)(3)(ii) of the 1933 Act. As a result of not having
effected a reverse stock split by September 15, 2017, the Additional Restructuring did not occur.

Amendment to Restructuring Agreement

As a result of the lack of requisite approval by Delcath stockholders for the Company’s proposed reverse stock split, the parties and the two investors in
the Notes entered into an amendment to the August restructuring agreement on October 10, 2017 as follows: (i) on the date that the Company effects a
reverse split of its common stock, (x) the Company will exchange, pursuant to Section 4(a)(2) of the Securities Act of 1933, as amended, an aggregate
principal amount of those notes equal to $279,015 for new warrants to purchase an aggregate of 127,551 shares of Common Stock, and the Company
shall redeem all the Series C Preferred Shares then outstanding for a cash payment of $590,000 and (ii) upon the initial consummation, on or prior to
December 15, 2017, by the Company of the offering contemplated by the registration statement on Form S-1 that was filed with the SEC on October 11,
2017 the following shall occur: (i) pursuant to Section 3(b) of the Restricted Notes, the Company shall be deemed (as adjusted downward by the Black-
Scholes value of the warrants being issued in this offering) to have automatically, and irrevocably, adjusted the conversion price of the Notes to 200% of
the purchase price of a share of our common stock in the offering contemplated by the registration statement, (ii) the maturity date (as defined in the
notes) shall automatically be extended to the earlier to occur of (x) the first anniversary of the date of consummation of the offering contemplated by the
registration statement and (y) December 30, 2018, (iii) until the earlier of (x) this maturity date and (y) the 75th calendar day after the date of
consummation of the offering contemplated by the registration statement, all installments to be made under the notes shall be deemed automatically
deferred with no conversions during that 75 day period, (iv) the Company agreed to redeem any portion of the outstanding notes at any time requested
by either investor thereto with $7.3 million in cash to be reduced by $0.6 million to redeem the Series C Preferred Stock remaining in the restricted
accounts with respect to the 2016 convertible notes and (v) the conversion floor price on the notes is $0.05 and not subject to adjustments.

On September 21, 2017, we entered into a securities purchase agreement (the “SPA”) with two of our investors which had purchased certain senior
secured convertible notes (the “Notes”), convertible into shares of our common stock pursuant to a certain June 6, 2016 securities purchase agreement,
of $0.5 million aggregate purchase price for 590 shares of Series C Preferred Stock (the “Series C Preferred Shares”). The purchase of the Series C
Preferred Stock was made in reliance upon the exemption from registration provided by Rule 4(a)(2) of the Securities Act of 1933, as amended. The
Series C Preferred Shares was entitled to 1,484,061 votes and could only vote on approval of a reverse split of our outstanding common stock. The
Series C Preferred Stock had no dividend, liquidation or other preferential rights to our common stock, and each share of Series C Preferred Stock was
redeemable for the amount of $1,000.00, payable in cash, per share at our written election, and had to be redeemed by us no later than December 21,
2017. The Series C Preferred Stock was redeemed for $590,000 in November 2017.

On November 15, 2017, Delcath Systems, Inc. (the “Company”) entered into exchange agreements (“Exchange Agreements”) with each of the two
investors from its June 2016 private placement of senior secured convertible notes as contemplated by that certain Securities Purchase Agreement, dated
June 6, 2016, by and among the Company and such investors. As of November 15, 2017, those investors held $11,157,970 aggregate principal amount
of investor notes (the “Investor Notes”), including (a) such aggregate principal amount of the Investor Notes as set forth on the signature page of the
Investor hereto that does not include Restricted Principal as of the date hereof and all accrued and unpaid interest under the Investor Notes (such portion
of the Investor Notes, the “Unrestricted Investor Notes”) and such aggregate principal amount of the Investor Notes as set forth on the signature page of
the investors hereto that solely consists of Restricted Principal as of the date hereof (such portion of the Investor Notes, the “Restricted Investor Notes”).

On November 15, 2017, the Company authorized a new series of senior secured convertible notes of the Company, in the aggregate original principal
amount as set forth above (the “Exchange Notes”), which Exchange
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Notes shall be convertible into shares of Common Stock in accordance with the terms of the Exchange Notes. Subject to the terms and conditions of the
Exchange Agreements, the Company and the investors exchanged (the “Exchange”) the Unrestricted Investor Notes for (a) $10,562,425 aggregate
principal amount of the Exchange Notes (the “New Notes”, and the shares of Common Stock issuable pursuant to the terms of the New Notes,
including, without limitation, upon conversion or otherwise, collectively, the “New Conversion Shares”) and (b) warrants to purchase an aggregate of
7,000,000 shares of Common Stock (the “New Warrants”, as exercised, the “New Warrant Shares”).

The New Conversion Shares and the New Warrant Shares are collectively referred to herein as the “New Underlying Securities” and, together with the
New Notes and the New Warrants, the “New Securities”.

The New Notes, which were satisfied in full on December 28, 2017, bore the following terms:
 
 •  The New Notes did not bear interest except upon the occurrence of an event of default upon which the interest rate is 15% per annum.
 

 

•  The initial conversion price was $1.50 per share for an optional conversion and at any time, an investor could have instead engaged in an
alternate conversion for which the conversion price is 82% (75% if an event of default) of the lowest volume weighted average price for
the Company’s common stock on the three trading days prior to and including the date of the conversion. All conversions attributable to
the Restricted Notes could have been converted at the lower of the optional conversion price and the alternate conversion price, then in
effect.

 

 •  The obligation to prepay the Notes was extended to March 31, 2018, except in the case of an event of default or change in control.
 

 •  Assuming equity conditions as stated in the New Notes are met, the investors would consent to release cash to the Company from the
existing controlled accounts upon conversion of the New Notes.

 

 •  The New Notes contained provisions waiving Section 8 of the Restricted Investor Notes, including, without limitation, any requirements
for the Company to effect installment conversions or redemptions.

 

 

•  The New Notes contained customary and usual terms including but not limited to, events of default upon failure to trade on an eligible
market, failure to timely deliver shares upon conversion, failure to maintain converted share reserve, for conversions, failure to make
payments thereunder when due, failure to remove legends, cross defaults to other indebtedness, bankruptcy and the like, and any material
adverse effect in the Company’s financial condition, as well as remedies and negative covenants substantially similar to those in the
Investor Notes.

The New Warrants bear the following terms:
 
 •  The Warrants will be exercisable for five years from the date of issuance.
 

 •  The initial exercise price of the warrants is 115% of the closing bid price of the Company’s common stock as of the trading day ended
immediately prior to the time of execution of the Exchange Agreement.

 

 •  The Warrants contain full antidilution ratchet protection from lowered price securities issuances subsequent to the date of issuance for six
months from the date of issuance and most favored nations protection for a year from the date of issuance.

 

 •  The Warrants are exercisable on a cashless basis to the extent at any time commencing on the one year anniversary of the date of issuance
the issuance of underlying securities is not covered by an effective registration statement.

 

 •  To the extent the investors elect to apply any amounts in their controlled accounts to the balances of the New Notes, the number of shares
into which the applicable New Warrant is exercisable shall be reduced by a formula set forth in the New Warrants.
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On December 28, 2017, we entered into exchange agreements (collectively, “Exchange Agreements”), each by and between us and an investor from its
June 2016 private placement of senior secured convertible notes (as further exchanged, the “Notes”) originally issued pursuant to that certain Securities
Purchase Agreement, dated June 6, 2016, by and among us and such investors. Pursuant to the Exchange Agreements, we (i) extinguished our remaining
$3,027,408 in outstanding obligations under the Notes in full, (ii) obtained a release of restrictions on $2,046,897.66 in restricted cash held in our
control accounts, (iii) issued to the investors shares (the “Shares”) of our common stock (or rights (“Rights”) to receive common stock to the extent such
issuance of Shares would otherwise result in the beneficial ownership by any such investor of more than 4.9% or 9.9% of our issued and outstanding
stock), as applicable, of an aggregate of 123,708,735 shares of our common stock (in each case, subject to trading restrictions set forth in leak out
agreements we separately entered into with each investor (collectively, the “Leak-Out Agreements”)) and (iv) a cash payment to the investors of
$829,830.54 from the restricted cash held in our control accounts. The number of shares of our issued and outstanding common stock immediately
following issuance of the initial Shares to the investors is 114,054,852.

The Rights could be exercised in whole or in part by an investor, without payment of additional consideration, at any time an investor would not
beneficially own more than 4.9% or 9.9% (as set forth in the applicable Exchange Agreement) of our common stock (along with any shares of our
common stock owned by any Attribution Parties) outstanding immediately after giving effect to such exercise. The Shares and Rights were issued in
transactions exempt from registration under Section 4(a)(2) of the Securities Act of 1933, as amended, and the Shares and Rights were also issued in
compliance with Section 3(a)(9) thereunder such that for Rule 144 purposes the holding period for the Shares and Rights and shares of our common
stock underlying the Rights may be tacked onto the holding period of the Notes.

June 2018, July 2018 and August 2018 Notes

In June 2018, the Company entered into a Securities Purchase Agreement (the “June 2018 SPA”) with an institutional investor pursuant to which the
Company issued $3.3 million in principal face amount of senior secured convertible notes of the Company (the “June 2018 Notes”) and related June
2018 Series D Warrant and June 2018 Pre-Funded Series D Warrants (the “June 2018 Series D Warrants”) to purchase additional shares of the
Company’s common stock. June 2018 Notes in the amount of $3.3 million and June 2018 Pre-Funded Warrants in the amount of $0.2 million were
issued for cash proceeds of $2.4 million with an original issue discount in the amount of $1.1 million. The June 2018 Notes bear 8% interest payable
upon maturity. Of the $3.3 million in issued June 2018 Notes, $2.5 million matures in six months; the balance of $0.8 million is payable in twelve
installments beginning seven months after the original issuance date. Each payment shall be paid in cash or, provided that the Market Price (as defined
in the June 2018 SPA) is at least the conversion price of $3.00, at the option of the Company, upon ten Trading Days’ written notice to the Holder, in
free trading common stock at the conversion price. The transaction was exempt from registration under Regulation S, as amended promulgated under
the Securities Act of 1933.

On July 20, 2018, pursuant to another Securities Purchase Agreement between the Company and a domestic institutional investor, the Company sold
two 8% Senior Secured Convertible Promissory Notes for a total face amount of $2,223,525 and a purchase price of $1,507,557 to this institutional
investor upon the same terms and conditions as the transaction consummated under the Securities Purchase Agreement in a transaction exempt from
registration under Section 4(a)(2) and Regulation D, as amended promulgated under the Securities Act of 1933.

Effective August 31, 2018, the Company entered into an agreement to sell up to $6.0 million purchase price of its 8% Senior Secured Convertible
Promissory Notes (“Notes”) and warrants and prepaid warrants (“Warrants”) pursuant to a Securities Purchase Agreement (“Agreement”) with one or
more institutional investors in transactions exempt from registration pursuant to Section 4(a)(2) of the Securities Act of 1933, as amended (the
“Securities Act”), Regulation S and Rule 506(b) promulgated thereunder. The Agreement provided for an aggregate subscription amount for all
securities to all purchasers of up to $6.0 million and has substantially the
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same terms as the July 20, 2018 Securities Purchase Agreement with Discover Growth Fund, LLC, except that the conversion price under the Notes and
exercise price of the Warrants is $1.75, and interest on the Notes shall accrue and be payable at maturity. On August 31, 2018, the Company sold
$3,336,617 face amount of Notes and 2,021,410 Warrants and 23,777,381 Pre-funded Warrants to Discover Growth Fund, LLC with gross proceeds to
the Company of $2,500,000.

In March 2019, the Company amended the June 2018, July 2018 and August 2018 Notes to make them non-convertible.

On April 19, 2019, April 26, 2019, May 9, 2019 and May 23, 2019, the Company borrowed an aggregate $3.3 million from two institutional investors
and issued promissory notes to the investors. The promissory notes have an aggregate principal amount of $3.3 million, bear interest at the rate of 8%
per annum and are due six months from the issuance of each note. The promissory notes are nonconvertible. The notes contain standard events of default
and remedies therefor. The Company’s obligations under the promissory notes to the institutional investor are secured by a lien on the Company’s assets.

On June 6, 2019, the Company entered into an agreement with two institutional investors, pursuant to which the investors agreed to transfer and
surrender to the Company for cancellation of 3.9 million Series D Warrants and 53.4 million Pre-Funded Series D Warrants. Under the terms of the
Purchase Agreement, the investors agreed to defer the payment of the purchase price for the Series D Warrants and Pre-Funded Series D Warrants and,
accordingly, the Company agreed to sell and issue to the investors 8% Senior Secured Promissory Notes in an aggregate principal amount of $2 million
in full payment and satisfaction of the purchase price for the Series D Warrants and Pre-Funded Series D Warrants.

July 2019 Private Placement

On July 11, 2019, the Company and certain accredited investors (each an “Investor” and, collectively, the “Investors”) entered into a securities purchase
agreement (the “Securities Purchase Agreement”) pursuant to which the Company expects to sell and issue to the Investors an aggregate of 20,000
shares of Series E Convertible Preferred Stock, par value $0.01 per share, at a price of $1,000 per share (the “Private Placement”). Pursuant to the
Securities Purchase Agreement, the Company will issue to each Investor a warrant (a “Warrant”) to purchase a number of shares of common stock of the
Company, par value $0.01 per share (“Common Stock”), equal to the number of shares of Common Stock issuable upon conversion of the Series E
Preferred Stock purchased by the Investor. Each Warrant will have an exercise price equal to $0.06, subject to adjustment in accordance with the terms
of the Warrants (the “Exercise Price”), and be exercisable at any time beginning on the date that the Company effects a reverse stock split until 5:00 p.m.
(NYC time) on the date that is five years following the date that the Company effects a reverse stock split. The Company expects to receive gross
proceeds from the Private Placement of approximately $20.0 million, before deducting cash fees in the amount of $1.4 million payable to Roth Capital
Partners, LLC (“Roth”) for serving as placement agent for the Private Placement and cash fees in the amount of $552,000 payable to Roth for serving as
placement agent for certain prior securities offerings by the Company, and other transaction costs, fees and expenses payable by the Company.

Pursuant to certain Waiver Agreements, certain holders of Common Stock (the “MFN Common Stockholders”) were issued 923 shares of Series E
Preferred Stock, in the aggregate, and Warrants to purchase up to 15,382,992 shares of Common Stock, in the aggregate, in exchange for the MFN
Common Stockholders’ waiver of certain most favored nations rights granted to them pursuant to exchange agreements between the Company and the
MFN Common Stockholders, which exchange agreements were previously reported by the Company.

Following the closing of the July 2019 Private Placement, the Company entered into agreements (the “Exchange Agreements”) with the holders of (i) its
8% Senior Secured Promissory Notes in an aggregate amount (principal plus accrued interest) of approximately $10.8 million (the “Bridge Notes”), and
(ii) its 8% Senior Secured
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Promissory Notes in an aggregate principal amount of $2 million (“Surviving Notes”) pursuant to which the Bridge Notes were converted into shares of
Series E Preferred Stock and Warrants at the same $1,000 price per Unit as applied to the Private Placement and the Surviving Notes became convertible
into shares of Series E Preferred Stock and Warrants at the price of $1,500 per Unit.

The sale and issuance of the Series E Preferred Stock and Warrants to the Investors, MFN Common Stockholders and holders of Bridge Notes have been
determined to be exempt from registration under the United States Securities Act of 1933, as amended (the “Act”), in reliance on Section 4(a)(2) thereof
and Rule 506 of Regulation D promulgated thereunder.

The transactions set forth herein were being made in reliance upon the exemption from registration provided by Rule 4(a)(2) of the Securities Act of
1933, as amended (the “1933 Act”). As of the date of this Prospectus, all of the Rights have been exercised, and neither investor owns more than 4.9%
of the issued and outstanding shares of our common stock.

August 2019 Private Placement

On August 19, 2019, the Company closed on its securities purchase agreement, dated August 15, 2019 (the “Securities Purchase Agreement”), entered
into with certain accredited investors (each an “Investor” and, collectively, the “Investors”) pursuant to which the Company issued to the Investors an
aggregate of 9,510 shares of Series E-1 Convertible Preferred Stock, par value $0.01 per share (the “Series E-1 Preferred Stock”), at a price of $1,000
per share (the “Private Placement”). Pursuant to the Securities Purchase Agreement, the Company also issued to each Investor a warrant (a “Warrant”)
to purchase a number of shares of common stock of the Company, par value $0.01 per share (“Common Stock”), equal to the number of shares of
Common Stock issuable upon conversion of the Series E-1 Preferred Stock purchased by the Investor. Each Warrant has an exercise price equal to
$0.06, subject to adjustment in accordance with the terms of the Warrants (the “Exercise Price”), and are exercisable at any time beginning on the date
that the Company effects a reverse stock split until 5:00 p.m. (NYC time) on the date that is five years following the date that the Company effects a
reverse stock split. The Company received gross proceeds from the Private Placement of approximately $9.5 million, before deducting cash fees in the
amount of $738,285 payable to Roth Capital Partners, LLC for serving as placement agent for the Private Placement, and other transaction costs, fees
and expenses payable by the Company.

The sale and issuance of the Series E-1 Preferred Stock and Warrants to the Investors have been determined to be exempt from registration under the
United States Securities Act of 1933, as amended (the “Act”), in reliance on Section 4(a)(2) thereof and Rule 506 of Regulation D promulgated
thereunder.
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Item 16. Exhibits and Financial Statement Schedules
 
Exhibit   Description

  3.1   Amended and Restated Certificate of Incorporation of Company.**

  3.2
  

Amendment to the Amended and Restated Certificate of Incorporation of the Company dated October  17, 2019 (incorporated by
reference to Exhibit 3.1 to the Company’s Current Report on Form 8-K filed on October 23, 2019).

  3.3
  

Certificate of Correction to Amendment to the Amended and Restated Certificate of Incorporation of the Company dated October 22,
2019 (incorporated by reference to Exhibit 3.2 to the Company’s Current Report on Form 8-K filed on October 23, 2019).

  3.4
  

Amended and Restated By-Laws of the Company (incorporated by reference to Exhibit 3.2 to Amendment No. 1 to Company’s
Registration Statement on Form SB-2).

  4.1
  

Certificate of Designation of Preferences, Rights and Limitations of Series E Convertible Preferred Stock of Company (incorporated
by reference to Exhibit 3.1 to the Company’s Current Report on Form 8-K filed July 11, 2019).

  4.2
  

Certificate of Designation of Preferences, Rights and Limitations of Series E-1 Convertible Preferred Stock of Company (incorporated
by reference to Exhibit 3.1 to the Company’s Current Report on Form 8-K filed August 16, 2019).

  4.3
  

Form of Series E Warrant to Purchase Shares of Common Stock (incorporated by reference to Exhibit 4.1 to the Company’s Current
Report on Form 8-K filed July 11, 2019).

  4.4
  

Form of Series E-1 Warrant to Purchase Shares of Common Stock (incorporated by reference to Exhibit 4.1 to the Company’s Current
Report on Form 8-K filed August 16, 2019).

  4.5
  

Form of Registration Rights Agreement between the Company and each other party a signatory thereto (incorporated by reference to
Exhibit 4.2 to the Company’s Current Report on Form 8-K filed July 11, 2019).

  4.6
  

Form of Registration Rights Agreement between the Company and each other party a signatory thereto (incorporated by reference to
Exhibit 4.2 to the Company’s Current Report on Form 8-K filed August 16, 2019).

  5.1   Opinion of McCarter & English LLP.*

10.1
  

2009 Stock Incentive Plan (incorporated by reference to Appendix B to the Company’s definitive Proxy Statement dated April 30,
2009).

10.2
  

Form of Indemnification Agreement dated April 8, 2009 between the Company and members of the Company’s Board of Directors
(incorporated by reference to Exhibit 10.1 to the Company’s Current Report on Form 8-K filed April 10, 2009).

10.3
  

Lease between SLG 810 Seventh Lessee LLC and the Company dated as of February 5, 2010 (incorporated by reference to Exhibit
10.1 to the Company’s Quarterly Report on Form 10-Q for the quarter ended March 31, 2010).

10.4
  

Amended and Restated Supply Agreement between B. Braun Medical Inc and the Company dated as of May 4, 2010 (incorporated by
reference to Exhibit 10.7 to the Company’s Quarterly Report on Form 10-Q for the quarter ended March 31, 2010).

10.5

  

Lease Modification, Extension and Additional Space Agreement between SLG 810 Seventh Lessee LLC and the Company dated as of
September 27, 2010 (incorporated by reference to Exhibit 10.1 to the Company’s Current Report on Form 8-K filed September 30,
2010).

10.6†

  

License, Supply and Contract Manufacturing Agreement between Synerx Pharma, LLC and Bioniche Teoranta and the Company
dated as of October 13, 2010 (incorporated by reference to Exhibit 10.32 to the Company’s Annual Report on Form 10-K for the year
ended December 31, 2010).

10.7
  

Form of Employee Confidentiality and Restrictive Covenant Agreement (incorporated by reference to Exhibit 10.2 to the Company’s
Current Report on Form 8-K filed September 26, 2011).

10.8
  

Lease Agreement, dated August 2, 2011 (incorporated by reference to Exhibit 10.1 to the Company’s Quarterly Report on Form 10-Q
for the quarter ended September 30, 2011).

http://www.sec.gov/Archives/edgar/data/872912/000119312519254834/d794638dex31.htm
http://www.sec.gov/Archives/edgar/data/872912/000119312519272633/d822396dex31.htm
http://www.sec.gov/Archives/edgar/data/872912/000119312519272633/d822396dex32.htm
http://www.sec.gov/Archives/edgar/data/872912/000095011600002113/0000950116-00-002113-0004.txt
http://www.sec.gov/Archives/edgar/data/872912/000119312519192327/d48059dex31.htm
http://www.sec.gov/Archives/edgar/data/872912/000119312519222897/d794478dex31.htm
http://www.sec.gov/Archives/edgar/data/872912/000119312519192327/d48059dex41.htm
http://www.sec.gov/Archives/edgar/data/872912/000119312519222897/d794478dex41.htm
http://www.sec.gov/Archives/edgar/data/872912/000119312519192327/d48059dex42.htm
http://www.sec.gov/Archives/edgar/data/872912/000119312519222897/d794478dex42.htm
http://www.sec.gov/Archives/edgar/data/872912/000095015509000065/e60612811def14a.htm#appendix_b
http://www.sec.gov/Archives/edgar/data/872912/000095015509000050/e60630156ex10_1.htm
http://www.sec.gov/Archives/edgar/data/872912/000087291210000029/ex10120100331.htm
http://www.sec.gov/Archives/edgar/data/872912/000087291210000029/ex10720100331.htm
http://www.sec.gov/Archives/edgar/data/872912/000119312510220397/dex101.htm
http://www.sec.gov/Archives/edgar/data/872912/000134100411000655/exh10-32.htm
http://www.sec.gov/Archives/edgar/data/872912/000119312511255976/d234488dex102.htm
http://www.sec.gov/Archives/edgar/data/872912/000114036111052462/ex10_1.htm


Exhibit   Description

10.9
  

Sublease between Delcath Systems, Inc. and SLG 810 Seventh Lessee LLC, dated May 22, 2014. (incorporated by reference to
Exhibit 10.1 to the Company’s Current Report on Form 8-K filed May 28, 2014).

10.10
  

Sublease Agreement between Delcath Systems, Inc. and ICV Partners, LLC dated August 18, 2014 (incorporated by reference to
Exhibit 10.1 to the Company’s Current Report on Form 8-K filed September 30, 2014).

10.11
  

Form of Warrant Repurchase Agreement (incorporated by reference to Exhibit 10.1 to the Company’s Current Report on Form 8-K
filed April 3, 2017).

10.12
  

Exchange Agreement dated July 2, 2017 (incorporated by reference to Exhibit 10.1 to the Company’s Current Report on Form 8-K
filed on July 2, 2017).

10.13
  

Securities Purchase Agreement dated July 5, 2017 (incorporated by reference to Exhibit 10.1 to the Company’s Current Report on
Form 8-K filed on July 6, 2017).

10.14
  

Form of Leak-Out Agreement (incorporated by reference to Exhibit 10.2 to the Company’s Current Report on Form 8-K filed on July
2, 2017).

10.15
  

Amended and Restated Securities Purchase Agreement dated July 5, 2017 (incorporated by reference to Exhibit 10.1 to the
Company’s Current Report on Form 8-K/A filed on July 12, 2017).

10.16
  

Form of Restructuring Agreement and Warrant (incorporated by reference to Exhibit 10.1 to the Company’s Current Report on Form
8-K filed on August 28, 2017).

10.17
  

Securities Purchase Agreement dated September 19, 2017 (incorporated by reference to Exhibit  10.1 to the Company’s Current
Report on Form 8-K filed on September 21, 2017).

10.18
  

Exchange Agreement, dated November 15, 2017 (incorporated by reference to Exhibit 10.1 to the Company’s Current Report on Form
8-K filed on November 16, 2017).

10.19
  

Form of Exchange Note (incorporated by reference to Exhibit 10.2 to the Company’s Current Report on Form 8-K filed on November
16, 2017).

10.20
  

Form of Exchange Warrant (incorporated by reference to Exhibit 10.3 to the Company’s Current Report on Form 8-K filed on
November 16, 2017).

10.21
  

Exchange Agreement, dated December 28, 2017 (incorporated by reference to Exhibit 10.1 to the Company’s Current Report on Form
8-K filed on December 29, 2017).

10.22
  

Form of Leak-Out Agreement (incorporated by reference to Exhibit 10.2 to the Company’s Current Report on Form 8-K filed on
December 29, 2017).

10.23
  

Executive Agreement between the Company and Jennifer Simpson (incorporated by reference to Exhibit 10.1 to the Company’s
Current Report on Form 8-K filed on March 26, 2018).

10.24
  

Executive Agreement between the Company and Barbra Keck (incorporated by reference to Exhibit 10.2 to the Company’s Current
Report on Form 8-K filed on March 26, 2018).

10.25
  

Executive Agreement between the Company and John Purpura (incorporated by reference to Exhibit 10.3 to the Company’s Current
Report on Form 8-K filed on March 26, 2018).

10.26
  

Securities Purchase Agreement dated as of June 4, 2018 (incorporated by reference to Exhibit 10.1 to the Company’s Current Report
on Form 8-K filed on June 8, 2018).

10.27
  

First Amendment to Securities Purchase Agreement dated as of July 20, 2018 to Securities Purchase Agreement dated as of June 4,
2018 (incorporated by reference to Exhibit 10.1 to the Company’s Current Report on Form 8-K filed on July 26, 2018).

10.28
  

First Amendment to Warrants to Purchase Common Stock dated July 20, 2018 (incorporated by reference to Exhibit 10.2 to the
Company’s Current Report on Form 8-K filed on July 26, 2018).

10.29
  

Form of Securities Purchase Agreement dated August 31, 2018 (incorporated by reference to Exhibit 10.1 to the Company’s Current
Report on Form 8-K filed on September 7, 2018).

10.30
  

Form of Backstop Commitment Purchase Agreement (incorporated by reference to Exhibit 10.2 to the Company’s Current Report on
Form 8-K filed on September 7, 2018).

10.31
  

Form of 8% Senior Secured Convertible Promissory Note (incorporated by reference to Exhibit  10.3 to the Company’s Current
Report on Form 8-K filed on September 7, 2018).

http://www.sec.gov/Archives/edgar/data/872912/000119312514215204/d733927dex101.htm
http://www.sec.gov/Archives/edgar/data/872912/000119312514358937/d795852dex101.htm
http://www.sec.gov/Archives/edgar/data/872912/000119312517107695/d368457dex101.htm
http://www.sec.gov/Archives/edgar/data/872912/000119312517220695/d350431dex101.htm
http://www.sec.gov/Archives/edgar/data/872912/000119312517222480/d416476dex101.htm
http://www.sec.gov/Archives/edgar/data/872912/000119312517222480/d416476dex102.htm
http://www.sec.gov/Archives/edgar/data/872912/000119312517226547/d159940dex101.htm
http://www.sec.gov/Archives/edgar/data/872912/000119312517269448/d444581dex101.htm
http://www.sec.gov/Archives/edgar/data/872912/000119312517290562/d446431dex101.htm
http://www.sec.gov/Archives/edgar/data/872912/000119312517344851/d470474dex101.htm
http://www.sec.gov/Archives/edgar/data/872912/000119312517344851/d470474dex102.htm
http://www.sec.gov/Archives/edgar/data/872912/000119312517344851/d470474dex103.htm
http://www.sec.gov/Archives/edgar/data/872912/000119312517382525/d515543dex101.htm
http://www.sec.gov/Archives/edgar/data/872912/000119312517382525/d515543dex102.htm
http://www.sec.gov/Archives/edgar/data/872912/000119312518096018/d559213dex101.htm
http://www.sec.gov/Archives/edgar/data/872912/000119312518096018/d559213dex102.htm
http://www.sec.gov/Archives/edgar/data/872912/000119312518096018/d559213dex103.htm
http://www.sec.gov/Archives/edgar/data/872912/000119312518188145/d589537dex101.htm
http://www.sec.gov/Archives/edgar/data/872912/000119312518227840/d562713dex101.htm
http://www.sec.gov/Archives/edgar/data/872912/000119312518227840/d562713dex102.htm
http://www.sec.gov/Archives/edgar/data/872912/000119312518269251/d619285dex101.htm
http://www.sec.gov/Archives/edgar/data/872912/000119312518269251/d619285dex102.htm
http://www.sec.gov/Archives/edgar/data/872912/000119312518269251/d619285dex103.htm


Exhibit   Description

10.32
  

Form of Warrant to Purchase Common Stock (incorporated by reference to Exhibit 10.4 to the Company’s Current Report on Form 8-
K filed on September 7, 2018).

10.33
  

Form of Pre-Funded Warrant to Purchase Common Stock (incorporated by reference to Exhibit  10.5 to the Company’s Current
Report on Form 8-K filed on September 7, 2018)

10.34
  

Form of First Amendment to 8% Senior Secured Convertible Promissory Notes issued June 4, 2018 (incorporated by reference to
Exhibit 10.6 to the Company’s Current Report on Form 8-K filed on September 7, 2018).

10.35
  

Form of Second Amendment to Warrants to Purchase Common Stock issued June 4, 2018 and July  20, 2018 (incorporated by
reference to Exhibit 10.7 to the Company’s Current Report on Form 8-K filed on September 7, 2018).

10.36
  

Form of Pre-Funded Warrant to Purchase Common Stock (incorporated by reference to Exhibit  10.5 to the Company’s Current
Report on Form 8-K filed on September 7, 2018).

10.37
  

Form of Second Amendment to Warrants to Purchase Common Stock issued June 4, 2018 and July  20, 2018 (incorporated by
reference to Exhibit 10.7 to the Company’s Current Report on Form 8-K filed on September 7, 2018).

10.38
  

Form of Stock Purchase Agreement dated as of November 16, 2018 (incorporated by reference to Exhibit 10.1 to the Form 8-K filed
November 7, 2018).

10.39

  

License, Supply and Marketing Agreement for CHEMOSAT® dated as of December 10, 2018 between the Company and medac
Gesellschaft für klinische Spezialpräparate mbH (incorporated by reference to Exhibit 10.38 to the Company’s Form 10-K filed on
June 14, 2019).†

10.40
  

Form of Exchange Agreement dated December 2018 (incorporated by reference to Exhibit 10.39 to the Company’s Form 10-K filed
on June 14, 2019).

10.41
  

Form of Leak-Out Agreement dated December 2018 (incorporated by reference to Exhibit 10.40 to the Company’s Form 10-K filed
on June 14, 2019).

10.42
  

2019 Equity Incentive Plan (incorporated by reference to Exhibit 4.01 to the Company’s Current Report on Form 8-K filed on
February 7, 2019).

10.43

  

Global Settlement Agreement dated as of April 18, 2019 by and among the Company, Iroquois Capital Investment Group, LLC,
Iroquois Master Fund Ltd. and FirstFire Global Opportunities Fund LLC (incorporated by reference to Exhibit 10.42 to the
Company’s Form 10-K filed on June 14, 2019).

10.44
  

Securities Purchase Agreement dated as of April 19, 2019 (incorporated by reference to Exhibit  10.43 to the Company’s Form 10-K
filed on June 14, 2019).

10.45
  

Securities Purchase Agreement dated as of April 26, 2019 (incorporated by reference to Exhibit  10.44 to the Company’s Form 10-K
filed on June 14, 2019).

10.46
  

Securities Purchase Agreement dated as of May 9, 2019 (incorporated by reference to Exhibit  10.45 to the Company’s Form 10-K
filed on June 14, 2019).

10.47
  

Securities Purchase Agreement dated as of May 23, 2019 (incorporated by reference to Exhibit  10.46 to the Company’s Form 10-K
filed on June 14, 2019).

10.48
  

Note Purchase Agreement dated as of June 6, 2019 by and among Delcath Systems, Inc., Rosalind Master Fund LP and Rosalind
Opportunities Fund I (incorporated by reference to Exhibit 10.47 to the Company’s Form 10-K filed on June 14, 2019).

10.49
  

Form of 8% Secured Promissory Note Due June 6, 2021 (incorporated by reference to Exhibit  10.48 to the Company’s Form 10-K
filed on June 14, 2019).

10.50
  

Securities Purchase Agreement dated as of July 11, 2019 between the Company and Roth Capital Partners, LLC (incorporated by
reference to Exhibit 10.1 to the Company’s Current Report on Form 8-K filed July 11, 2019).

10.51
  

Engagement Letter dated as of May 20, 2019 between the Company and Roth Capital Partners, LLC (incorporated by reference to
Exhibit 10.2 to the Company’s Current Report on Form 8-K filed July 11, 2019).

http://www.sec.gov/Archives/edgar/data/872912/000119312518269251/d619285dex104.htm
http://www.sec.gov/Archives/edgar/data/872912/000119312518269251/d619285dex105.htm
http://www.sec.gov/Archives/edgar/data/872912/000119312518269251/d619285dex106.htm
http://www.sec.gov/Archives/edgar/data/872912/000119312518269251/d619285dex107.htm
http://www.sec.gov/Archives/edgar/data/872912/000119312518269251/d619285dex105.htm
http://www.sec.gov/Archives/edgar/data/872912/000119312518269251/d619285dex107.htm
http://www.sec.gov/Archives/edgar/data/872912/000119312518321028/d538107dex101.htm
http://www.sec.gov/Archives/edgar/data/872912/000156459019022587/dcth-ex1038_228.htm
http://www.sec.gov/Archives/edgar/data/872912/000156459019022587/dcth-ex1039_227.htm
http://www.sec.gov/Archives/edgar/data/872912/000156459019022587/dcth-ex1040_226.htm
http://www.sec.gov/Archives/edgar/data/872912/000119312519030908/d687830dex401.htm
http://www.sec.gov/Archives/edgar/data/872912/000156459019022587/dcth-ex1042_229.htm
http://www.sec.gov/Archives/edgar/data/872912/000156459019022587/dcth-ex1043_225.htm
http://www.sec.gov/Archives/edgar/data/872912/000156459019022587/dcth-ex1044_224.htm
http://www.sec.gov/Archives/edgar/data/872912/000156459019022587/dcth-ex1045_222.htm
http://www.sec.gov/Archives/edgar/data/872912/000156459019022587/dcth-ex1046_223.htm
http://www.sec.gov/Archives/edgar/data/872912/000156459019022587/dcth-ex1047_325.htm
http://www.sec.gov/Archives/edgar/data/872912/000156459019022587/dcth-ex1048_324.htm
http://www.sec.gov/Archives/edgar/data/872912/000119312519192327/d48059dex101.htm
http://www.sec.gov/Archives/edgar/data/872912/000119312519192327/d48059dex102.htm


Exhibit   Description

10.52
  

Securities Purchase Agreement dated as of August 15, 2019 between the Company and Roth Capital Partners, LLC (incorporated by
reference to Exhibit 10.1 to the Company’s Current Report on Form 8-K filed August 16, 2019).

10.53
  

Engagement Letter dated as of August 14, 2019 between the Company and Roth Capital Partners, LLC (incorporated by reference to
Exhibit 10.2 to the Company’s Current Report on Form 8-K filed August 16, 2019).

10.54

  

Amendment dated as of August 15, 2019 between the Company and each purchaser a signatory thereto to Securities Purchase
Agreement dated as of July 11, 2019 between the Company and the purchasers signatories thereto (incorporated by reference to
Exhibit 10.3 to the Company’s Current Report on Form 8-K filed August 16, 2019).

10.55

  

Amendment to Registration Rights Agreements, dated as of September 30, 2019, by and between the Company and holders of a
majority of the Company’s Series E and Series E-1 Convertible Preferred Stock. (incorporated by reference to Exhibit 10.1 to the
Company’s Current Report on Form 8-K filed October 1, 2019).

10.56

  

Second Amendment to Registration Rights Agreements, dated as of October 18, 2019, by and between the Company and holders of a
majority of the Company’s Series E and Series E-1 Convertible Preferred Stock (incorporated by reference to Exhibit 10.1 to the
Company’s Current Report on Form 8-K filed October 23, 2019).

10.57

  

Third Amendment to Registration Rights Agreements, dated as of October 29, 2019, by and between the Company and holders of a
majority of the Company’s Series E and Series E-1 Convertible Preferred Stock (incorporated by reference to Exhibit 10.1 to the
Company’s Current Report on Form 8-K filed November 1, 2019).

10.58
  

Waiver and Forbearance Agreement, dated October 29, 2019, by and between the Company and the holders signatory thereto
(incorporated by reference to Exhibit 10.2 to the Company’s Current Report on Form 8-K filed November 1, 2019).

23.1   Consent of Grant Thornton, LLP**

23.2   Consent of Marcum LLP**

23.3   Consent of McCarter & English LLP (included as part of Exhibit 5.1)*

24.1   Powers of Attorney**

101.INS   XBRL Instance Document

101.SCH   XBRL Taxonomy Extension Schema Document

101.CAL   XBRL Taxonomy Extension Calculation Linkbase Document

101.DEF   XBRL Taxonomy Extension Definition Linkbase Document

101.LAB   XBRL Taxonomy Extension Label Linkbase Document

101.PRE   XBRL Taxonomy Extension Presentation Linkbase Document
 
* Filed herewith.
** Previously filed.
† Portions of this exhibit have been omitted.

Item 17. Undertakings

The undersigned registrant hereby undertakes:

1. To file, during any period in which offers or sales are being made, a post-effective amendment to this registration statement:
 

 i. To include any prospectus required by section 10(a)(3) of the Securities Act;
 

 ii. To reflect in the prospectus any facts or events arising after the effective date of the registration statement (or the most recent post-effective
amendment thereof) which, individually or in the
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http://www.sec.gov/Archives/edgar/data/872912/000119312519222897/d794478dex102.htm
http://www.sec.gov/Archives/edgar/data/872912/000119312519222897/d794478dex103.htm
http://www.sec.gov/Archives/edgar/data/872912/000119312519259839/d701780dex101.htm
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aggregate, represent a fundamental change in the information set forth in the registration statement. Notwithstanding the foregoing, any
increase or decrease in volume of securities offered (if the total dollar value of securities offered would not exceed that which was
registered) and any deviation from the low or high end of the estimated maximum offering range may be reflected in the form of
prospectus filed with the Securities and Exchange Commission pursuant to Rule 424(b) if, in the aggregate, the changes in volume and
price represent no more than 20% change in the maximum aggregate offering price set forth in the “Calculation of Registration Fee” table
in the effective registration statement.

 

 

iii. To include any material information with respect to the plan of distribution not previously disclosed in the registration statement or any
material change to such information in the registration statement, provided, however, that paragraphs (1)(i), (1)(ii) and (1)(iii) do not apply
if the information required to be included in a post-effective amendment by those paragraphs is contained in reports filed with or furnished
to the Commission by the registrant pursuant to Section 13 or 15(d) of the Exchange Act that are incorporated by reference in the
registration statement.

2. That, for the purpose of determining any liability under the Securities Act of 1933, each such post-effective amendment shall be deemed to be a new
registration statement relating to the securities offered therein, and the offering of such securities at that time shall be deemed to be the initial bona fide
offering thereof.

3. To remove from registration by means of a post-effective amendment any of the securities being registered which remain unsold at the termination of
the offering.

4. That, for the purpose of determining liability under the Securities Act to any purchaser:
 

 i. If the registrant is relying on Rule 430B (Section 430B of this chapter):
 

 A. Each prospectus filed by the registrant pursuant to Rule 424(b)(3) shall be deemed to be part of the registration statement as of the
date the filed prospectus was deemed part of and included in the registration statement; and

 

 

B. Each prospectus required to be filed pursuant to Rule 424(b)(2), (b)(5), or (b)(7) as part of a registration statement in reliance on
Rule 430B relating to an offering made pursuant to Rule 415(a)(1)(i), (vii), or (x) for the purpose of providing the information
required by section 10(a) of the Securities Act shall be deemed to be part of and included in the registration statement as of the
earlier of the date such form of prospectus is first used after effectiveness or the date of the first contract of sale of securities in the
offering described in the prospectus. As provided in Rule 430B, for liability purposes of the issuer and any person that is at that date
an underwriter, such date shall be deemed to be a new effective date of the registration statement relating to the securities in the
registration statement to which that prospectus relates, and the offering of such securities at that time shall be deemed to be the initial
bona fide offering thereof. Provided, however, that no statement made in a registration statement or prospectus that is part of the
registration statement or made in a document incorporated or deemed incorporated by reference into the registration statement or
prospectus that is part of the registration statement will, as to a purchaser with a time of contract of sale prior to such effective date,
supersede or modify any statement that was made in the registration statement or prospectus that was part of the registration
statement or made in any such document immediately prior to such effective date; or

 

 

ii. If the registrant is subject to Rule 430C, each prospectus filed pursuant to Rule 424(b) as part of a registration statement relating to an
offering, other than registration statements relying on Rule 430B or other than prospectuses filed in reliance on Rule 430A, shall be
deemed to be part of and included in the registration statement as of the date it is first used after effectiveness. Provided, however, that no
statement made in a registration statement or prospectus that is part of the registration statement or made in a document incorporated or
deemed incorporated by reference into the registration statement or prospectus that is part of the registration statement will, as to a
purchaser with a time of contract of sale prior to such first use, supersede or modify any statement that was made in the registration
statement or prospectus that was part of the registration statement or made in any such document immediately prior to such date of first
use.



5. That, for the purpose of determining liability of the registrant under the Securities Act to any purchaser in the initial distribution of the securities: The
undersigned registrant undertakes that in a primary offering of securities of the undersigned registrant pursuant to this registration statement, regardless
of the underwriting method used to sell the securities to the purchaser, if the securities are offered or sold to such purchaser by means of any of the
following communications, the undersigned registrant will be a seller to the purchaser and will be considered to offer or sell such securities to such
purchaser:
 

 i. Any preliminary prospectus or prospectus of the undersigned registrant relating to the offering required to be filed pursuant to Rule 424;
 

 ii. Any free writing prospectus relating to the offering prepared by or on behalf of the undersigned registrant or used or referred to by the
undersigned registrant;

 

 iii. The portion of any other free writing prospectus relating to the offering containing material information about the undersigned registrant or
its securities provided by or on behalf of the undersigned registrant; and

 

 iv. Any other communication that is an offer in the offering made by the undersigned registrant to the purchaser.

6. Insofar as indemnification for liabilities arising under the Securities Act of 1933 may be permitted to directors, officers and controlling persons of the
registrant pursuant to the foregoing provisions, or otherwise, the registrant has been advised that in the opinion of the Securities and Exchange
Commission such indemnification is against public policy as expressed in the Act and is, therefore, unenforceable. In the event that a claim for
indemnification against such liabilities (other than the payment by the registrant of expenses incurred or paid by a director, officer or controlling person
of the registrant in the successful defense of any action, suit or proceeding) is asserted by such director, officer or controlling person in connection with
the securities being registered, the registrant will, unless in the opinion of its counsel the matter has been settled by controlling precedent, submit to a
court of appropriate jurisdiction the question whether such indemnification by it is against public policy as expressed in the Act and will be governed by
the final adjudication of such issue.



SIGNATURES

Pursuant to the requirements of the Securities Act of 1933, Delcath Systems, Inc., a Delaware corporation, has duly caused this Registration Statement
on Form S-1 to be signed on its behalf by the undersigned, thereunto duly authorized, in the City of New York, State of New York, on November 1,
2019.
 

DELCATH SYSTEMS, INC.

By:  /s/ Jennifer K. Simpson
 Name: Jennifer K. Simpson, Ph.D.
 Title: President and Chief Executive Officer
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capacities indicated.
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Chief Financial Officer
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Director
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Director
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*
Marco Taglietti, M.D.   

Director
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  November 1, 2019

  Delcath Systems, Inc.
  1633 Broadway, Suite 22C
  New York, New York 10019

  Re:  Delcath Systems, Inc. Registration Statement on Form S-1
  (File No. 333-233396)

  Ladies and Gentlemen:

McCarter & English, LLP
Four Gateway Center
100 Mulberry Street
Newark, NJ 07102
T. 973.622.4444
F. 973.624.7070
www.mccarter.com

  

We have acted as counsel to Delcath Systems, Inc., a Delaware corporation (the “Company”), in connection with the
preparation and filing with the United States Securities and Exchange Commission (the “Commission”) of a
Registration Statement on Form S-1 (File No. 333-233396), as amended (the “Registration Statement”), pursuant to the
Securities Act of 1933, as amended (the “Securities Act”) covering the resale by certain selling stockholders of up to
980,557,497 shares of the Company’s common stock, $0.01 par value (the “Common Stock”), following issuance
thereof upon the conversion of certain shares of Series E Convertible Preferred Stock and Series E-1 Convertible
Preferred Stock (the “Conversion Shares”) and the exercise of certain Series E Warrants and Series E-1 Warrants (the
“Warrant Shares”) to the preferred stockholders and warrantholders thereof, all as more fully described in the
Registration Statement.

  
This opinion is being furnished in accordance with the requirements of Item 601(b)(5) of Regulation S-K (12 C.F.R. §
229.601(b)(5)) under the Securities Act and no opinion is expressed as to the contents of the Registration Statement.

BOSTON
 

HARTFORD
 

STAMFORD
 

NEW YORK
 

NEWARK
 

EAST BRUNSWICK
 

PHILADELPHIA
 

WILMINGTON
 

WASHINGTON, DC

  

In connection with this opinion, we have examined and relied on originals or copies, certified or otherwise identified to
our satisfaction, of (i) the Registration Statement, including the base prospectus contained therein and all exhibits
thereto, (ii) the Company’s certificate of incorporation, as amended and corrected, and including the Certificate of
Designations of the Preferences, Rights and Limitations of each of the Series E Convertible Preferred Stock and the
Series E-1 Convertible Preferred Stock, as in effect on the date hereof; (iii) the Company’s by-laws as in effect on the
date hereof, (iv) the Series E Warrants and the Series E-1 Warrants, (v) certain resolutions adopted by the Board of
Directors of the Company with respect to the issuance of the shares of Series E Convertible Preferred Stock, the
issuance of the shares of Series E-1 Convertible Preferred Stock, the issuance of the Series E Warrants, the issuance of
the Series E-1 Warrants and the issuance of the Conversion Shares and the Warrant Shares and (vi) such other
documents, records and other instruments and certificates of public officials and of officers or other representatives of
the Company as we have deemed appropriate for the purposes of the opinion set forth herein.

  

 

We have assumed the genuineness of all signatures, the legal capacity of all natural persons, the authenticity of the
documents submitted to us as originals, the conformity to the original documents of all documents submitted to us as
certified, facsimile or photostatic copies and the authenticity of the originals of all documents submitted to us as copies.
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Based upon, subject to and limited by, the foregoing and the other limitations, qualifications and assumptions set forth
herein, we are of the opinion that (i) the Conversion Shares have been duly authorized for issuance and, when issued in
accordance with the provisions of the Company’s certificate of incorporation, as amended and corrected, including
Certificates of Designation, and the conversion rights set forth therein, respectively, the Conversion Shares will be
validly issued, fully paid and non-assessable; and (ii) the Warrant shares have been duly authorized for issuance and
when issued and paid for in accordance with the provisions of the applicable Series E Warrants and Series E-1 Warrants,
as applicable, including the payment of the exercise price therefor, the Warrant Shares will be validly issued, fully paid
and non-assessable.

  

We do not express any opinion with respect to the laws of any jurisdiction other than (i) the Delaware General
Corporation Law, as amended, and (ii) the laws of the State of New York. We do not express any opinion with respect to
the laws of any jurisdiction other than Delaware and New York. As used herein, the terms Delaware General
Corporation Law and New York law include the statutory provisions, all applicable provisions of the Constitutions of
such States and reported judicial decisions interpreting these laws.

  

We hereby consent to the use of this opinion as Exhibit 5.1 to the Registration Statement. We further consent to the
reference to our firm under the caption “Legal Matters” in the Prospectus. In giving such consent, we do not hereby
admit that we are acting within the category of persons whose consent is required under Section 7 of the Securities Act
or the rules or regulations of the Commission thereunder.

  

This opinion is rendered as of the date first written above and we disclaim any obligation to advise of any facts,
circumstances, events or developments which hereafter may be brought to our attention and which may alter, affect or
modify the opinion expressed herein. Our opinion is expressly limited to the matters set forth above and we render no
opinion as to any other matters relating to the Company, the shares of Series E Convertible Preferred Stock, the shares
of Series E-1 Convertible Preferred Stock, the Series E Warrants, the Series E-1 Warrants, the Conversion Shares or the
Warrant Shares and no opinion may be implied or inferred beyond the opinion expressly stated herein.

  Very truly yours,

  /s/ McCarter & English, LLP

  MCCARTER & ENGLISH, LLP


